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Newf9~dland 
Labrador 

Dear -

Government of Newfoundland and Labrador 
Intergovernmental Affairs Secretariat 

March 11, 2016 

Re: Your request for access to information under Part II of the Access to 
Information and Protection of Privacy Act [Our File#: IGA-02-2016] 

On February 18, 2016, The Intergovernmental Affairs Secretariat received your request 
for access to the following records/infonnation: 

-Correspondence, Reports, or memos between governments regarding abortion from 
1988-1998 
-Record from First Ministers' Meetings that discuss abortion 
-Correspondence, reports and/or memos with or about Dr. Henry Morgantaler and the 
abortion clinic in St. John 's 
-Statistics and figures related to the number and costs of abortions in the province 

I am pleased to infonn you that a decision has been made by the Deputy Minister for the 
Intergovernmental Affairs Secretariat to provide access to the requested infonnation. 

In accordance with your request for a copy of the records, the appropriate copies have 
been enclosed. 

Please be advised that you may ask the Infonnation and Privacy Commissioner to review 
the processing of your access request, as set out in section 42 of the Access to 
Infonnation and Protection of Privacy Act (the Act). A request to the Commissioner must 
be made in writing within 15 business days of the date of this letter or within a longer 
period that may be allowed by the Commissioner. 

The address and contact infonnation of the Infonnation and Privacy Commissioner is as 
follows: 

Office of the Infonnation and Privacy Commissioner 
2 Canada Drive 

P.O.Box13004,Sm.A 
St. John's, NL. AlB 3V8 

P.O. Box 8700, St. John's, NL, Canada AlB 4J6 Telephone 709-729·2134 Fax 709. 729·5038 
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N"ewf~nJ~dland 
Labrador 

Government of Newfoundland and Labrador 
Intergovernmental Affairs Secretariat 

Telephone: (709) 729-6309 
Toll-Free: 1-877-729-6309 
Facsimile: (709) 729-6500 

You may also appeal directly to the Supreme Court Trial Division within 15 business 
days after you receive the decision of the public body, pursuant to section 52 of the Act. 

Please be advised that responsive records will be published following a 72 hour period 
after the response is sent electronically to you or five business days in the case where 
records are mailed to you. It is the goal to have the responsive records posted to the 
Office of Public Engagement's website within one business day following the applicable 
period of time. Please note that requests for personal information will not be posted 
online. 

If you have any further questions, please feel free to contact me, Herb Simms, by 
telephone at 709 729 2839 or by e-mail at herbsimms@gov.nl.ca. 

b Simms 
A TIPP Coordinator 

P.O. Box 8700, St. John's, NL, Canada AlB 4J6 Te ephone 709· 729-2134 Fax 709. 729·5038 
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THE SUPREME COURT DECISION 

The January 28, 1988 Supreme Court of CanaO: decision on 

the CriRinal Code ?revisions for abortion addres~ the 

following seven ~titutional questions: 

1. Does section ~1 of the Criminal Code of C~ infringe or 
deny the righ~ and freedoms guaranteed by ss- 2(a), 7, 12, 
15, 27 and 2E of the Canadian Charter of Rigk:s and 
Freedo11s? 

2. If section 25: of the Cri•ina1 Code of Cana~ infringes or 
denies the ri~ts and freedoas guaranteed by ss. 2(a), 7, 
12, 15, 27 an= 28 of the Canadian Charter of ~ghts and 
Freedoms, is 5· 251 justified by s. 1 of the =anadian 
Charter of ~~ts and Freedoms and therefore ~t 
inconsistent vith the Constitution Act, 1982: 

3. Is section 23: of the Criminal Code of Cana~ nltra vires 
the Parliam~ of Canada? 

4. Does section ZSl of the Criminal Code of Canb~2 violate 
section 96 o! ~e Constitution Act, 1867? 

5. Does section ~1 of the Criminal Code of Ca~ unlawfully 
delegate fed£-~ criminal power to provincia: ~inisters of 
Health or Tbe--apeutic Abortion Comnittees, aD: in doing so, 
has the Fede_~ Government abdicated ita au~rity in tbls 
area? 

6. Do sections ~~ and 610(3} of the Criminal Co5e of Canada 
infringe or ~ the rights and freedoms gu~teed by ss. 
7, ll(d), 11 1=1, ll(h) and 24(1) of the Cao~~an Charter of 
Rights and ~oms? 

7. If .sections~.:: and 610(3) of the C:::iminal C;:1.:.~ of Canaca 
infringe or fe=Y the rights and freedoms gu~teed by ss. 
7, 1l(d), 11 = }, ll(h) and 24(1} of the Cana~an Charter of 
Rigbts and ~oms, are sa. 605 and 610(3) ~tified by s. 
1 of the Ca~an Charter of Rights and Fre~ and 
the=efore n~ inconsistent with the constit~oo Act, 19827 

I~ address~ these questions the Court he:; that section 

251 of ~e Crimi~ Code constitutes an infring~t of the 

rights and freed=cs guaranteed by section 7 of ~~ Charter of 

Rights end Freed~. It further found that sec~~ 1 of The 

Charter cannot be =sed to justify the terms con•;-,ed in section 

251 as ~ese te~ do not constitute •:::easonabl~' :imits to the 

securit~ of the ~-=son. The court alsc held th~~ ;uestions 

three, :our and =:•e should be answere~ in the ~:=tiver that 

questioc six sho-~! be answered i n the ~egative -~~ respect to 

sectio~ 605 of T.-~ Criminal Code and should not ·~ answered with 

regards to secti~ 610(3) ; and that question sev~ should not be 

answere-.S. 



Principal Findings of the Cou_~: 

The Court found that se:--ion 251 of The Criminal Code 

interferes with a woaan's phy~eal and bodily integrity and ~t 

such interference by the stat~ :onstituta& a breach of securi~! 

of the person. Forcing a we~. by threat of criminal sanctic=, 

to carry a fetus to term unlesE she meets certain criteria, 

therefore, constitutes a pro£ound interference with the woman"s 

body and is an infringement ce ber right to security of the 

person as defined in section - of The Charter of Rights. 

The Court also found thE: the statutory requirements s~ 

out in section 251 deprive a ~Dan of her rights under sectic= 7 

of The Charter by delaying ~ abortion procedure resulting i= 

higher probability of complica:ions and increased risk. 

Further, the mandatory proce~es act to restrict access to 

therapeutic abortion faciliti~. 

The following procedura: requirements are stipulated, 

among others, in section 251: 

(i) The requirement that &1: therapeutic abortions must ta~ 
place in an accredited ~&pital; 

(ii) The requirement that at ~east four physicians be avail~e 
at that hospital to aut1orize and perform the abortion~ 
and 

(iii) The requirement that a~ physicians who practice lawful 
therapeutic abortions ~ excluded from serving on the 
ComDdttee. 

In the Court's opinion ~ne requirement that at least fo=: 

physicians be available at a ~ospital to authorize and perfor.x 

an abortion makes the procea~~ unavailable in many nospital5-

As well, the term •aceredite=· automatically disqualifies m~ 

Canadian hospitals from unde~~ing therapeutic abortions. ~ 

provincial approval of a hosF~~al for the purpose of performi~ 

abortions further restricts ::~ nu~ber of hospitals offering 
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this procec~re. Even if a hospital is eli:~ble to create a 

therapeutic abortion committee, there is o: requirement in s. 

251 that ~ hospital need do so. Provin~l regulation can 

also restri~ or even deny the practical ~!lability of the 

procedure. The admicistrative system fai~. as well, to provide 

an adequat~ standard for therapeutic abor-~~ committees which 

must dete~ae when a therapeutic aborti~ should, as a matter 

of law, be =ranted. The word •health" is ~gue and no adequate 

guidelines ~ave been established for the~utic abortion 

committees- It is tb~refore often imposs~~Je for women to know 

in advance ~hat stancard of health will ~ applied by any given 

committee. The resulting infringement on ~e right to security 

of the per3oa is not io accordance with ~ principles of 

fundamenta: justice.l 

EHPACT OF ~ DECISION 

(a) Crimi~ Code Implications: 

The Sapreme Court decision effecti~y renders all 

?revision~ ~f The cr:ninal Code governin~ ~erapeutic abortions, 

invalid an: of no force and effect. The ~ing removes all 

criminal!~ from the act of procuring or ~-rforming an abortion 

in Canada, and elimi~tes the statutory ~~hts of Therapeutic 

Abortion C~ittees as set up under the c~ code. The net 

effect has ~en to ~~e abortio~ totally ~egulated under 

federal 1~. 

1 One of ~e basic :enets of the legal ~~eM, upon which 
the pr~:ipals of fundamental justice ~e founded, is that 
the de=~~se to a criminal charge shou:r not be illusionary or 
so dif~:ult to a::ain as to be illus~~ary. It was the 
Court'~ finding t~at the statutory re~~=ements of section 
251 of ~ne Criminal Code make the de!~e illusionary 
result~; in a fa:lure to coD?lY with ~e principals of 
fundac~:al justice. 
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(b) Implications for ~ Provinces' Health or Hospital Actsz 

To comply with ~Court's ruling, Ontario has ba~ to 

revoke a regulation ~ its Public Bealth Act requiric~ the 

establishment of Ther~;~utic Abortion Committees in a:: 

hospitals performing ~ procedure. No other provinc~ have 

been similarly affecte! to date. 

The British Colamcia Cabinet's attempt to introCDoe an 

Order-in-Council reg~ing funding of abortions perf~ed in 

the Province has been ~clared Ultra Vires~ the Pro~~ce'a 

Supreme Court. The rr-;ng was not made on the basis cE the 

Supreme Court of Can~ decision but dealt &alely witL the 

question of whether ~ Cabinet had the authority to ~e the 

regulation under the ~ma of The Medical Services Act 1979, In 

the Court's view it a~~ not. 

It remains to ~ $een whether the requirement oE a second 

medical opinion for me:ical insurance coverage will ~ 

considered to constit~e a committee of one. This ma~ ~ot, by 

itself, contravene tb~ 3upreme Court of Canada's rul~ unless 

the requireaent is foand to unnecessarily delay the ~tion 

thereby constituting ~~reach of a women's right to ~-ority of 

the person. Saskatcb~~n. New Brunswick, and Alberta ~ve 

indicated they will r~~irc a second medical opinion. 3ritish 

Columbia is also lool::;n~ at instituting this require~!: 

following the British =~lumbia Supreme Court's revoka~on of its 

Order-in-Cou~cil. Pr-D:e Edward Island has indicatec -~ will 

require the approval =E a three doctor committee to d~ermine 

medical necessity bef~e it will fund out-of-province 

abortions. 



- 5 -

The Federal Government has a=oepted the Supreme Court's 

rn:ing regarding the Criminal Cod~ provisions governing 

abortion. It has also indicated ~ several occasions since the 

de:ision was banded down that it !eels that it has a leadership 

rc:e to play in resolving the is~. To date, however, it baa 

re!rained from any direct involv~t in provinces' responses to 

the ruling and has also declined t= outline its plans for 

d~ing with the future regulati~ of abortion. Justice 

Mi:ister Ramon Hnatysbyn has cle~-y indicated that the delivery 

of bealth services is a provincia: responsibility. He bas also 

s~ted that the Federal Governmen: will seek consultation and 

aCTica from the provinces regard~ the establishment of a 

~form approach to the provision of abortion services. The 

stiestance and direction of this ~oach, however, bas yet to be 

de~ermined, although the Govern~ has indicated that it 

~!eves a legislative approach a: the federal level to be 

aP.?ropriate. 

Mr. Hnatyshyn has requestec :he provinces' views on the 

a~ropriate federal action both i1 a letter to his provincial 

CODDterparts, dated Janoary 29, ~. and at a meeting of Deputy 

~~~isters of Justice, ~~reb 7th ~~ of Justice Ministers, March 

1--lBtb. During the Justice Mini~ers' meeting, the Federal 

~~~ister reviewed the Governaent'a analysis of the decision and 

o~lined the options under consi~ation by the Federal 

G~ernment. Be also indicated ~ any legislative approach 

~:ld have to respect the Court'~ =uling and seek to balance th~ 

fc:lowing competing interests: 

2 The Federal Government's posi~~n was determined from 
Bouse of Commons Debates, Jan~-y 29/88, p. 12424-12426r 
February 1/88, p. 12479-12480~ :ebruary S/88, p. 12727-12728; 
February 9/88, p. 12778-12779. 
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(i) the wo~'s right to make a decision r~ating to her 
pregna.J:JCyt 

(ii) the wo~'s right to obtain medical se--vices free from 
state ixposed limits which cause unnecessary delays that 
adverse2y affect the woman's physical ~ mental health~ 

(iii) the s~~e interest in protecting the ~n's healthr and 

(iv) the s~~e interest in protecting the ~rn. 

Do Nothing: 

The Fe3eral Government could choose ~ to replace section 

251 of the Criminal Code with new legislati~. This would mean 

that aborti~ would be completely unregulatm: federally and 

would make it a provincial responsibility tc determine the 

extent to which a province is prepared to £und the procedure 

under its B~th Care Plan. 

It is the opinion of Mr. Foose Faour. ~partment of 

Justice, tba: the decision of the British c:lumbia Supreme Court 

clearly indicates that it is entirely wit~ a province's 

jurisdicti~ to remove abortion from its li~ of medically 

insured services. The question is whether such action would 

also be vu~rable to a challenge under tbe ~nstitution. A 

second conce_-n would be whether such actio~ ~uld disqualify a 

province's ~alth care plan from federal fan:ing under~ 

Canada Heal:= Act principles of universal!~ and accessibility. 

This would =~uire a direct application of ~e principles to a 

specific meC:cal procedure and would consti~ute a use of federal 

spending p~ to set policy in an area t~: would normally be 

of provinci~ concern. 
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Invoke the "Non Obstante• ~otw"ithlltanding) Clausea 

Section 33 of the ~ter of Rights and Freedoms pr~des 

that the Federal Governm~ may declare a piece of legia~~ion 

to be exe•pt from the pr~siona of the Charter. Use of ~a 

clause would generally be ~acted only in extraordinary 

circumstances as the preca3ent t~t would be set could be 

considered a serious cha~ge to the Constitution. Justice 

Minister Ramon Bnatyehyn ~ indicated that he does not 

conteaplate the use of the clause in resolving tbe aborti~ 

issue. 

Develop New Legialati~n: 

The three decisions ~ded down in the Supraae Court ~f 

canada ruling leave open ~ question of further legislati~ 

action by Parliament. A1l ~f the judges appear to concede the 

existance of a legitimate s=ate interest in protecting the 1ife 

of the fetus. The judgem~ does not, however, clarify ~ the 

rights of the unborn gain ~aaountcy over the right of tbs 

women's access to abortion. nor does it clearly define wb&: kind 

of protection Parliament ~d afford. What has been made 

clear, however, is that ~ ase of a Committee or any simi~ 

approach is not acceptable-

Any replacement legi~~tion almost certainly will ha~ to 

meet the requirement that ~ restriction of access to ab~ion 

relate directly to the ata:= interest in balancing the 

protection of the fetus wi~ the woman's right to access t: 

abortion. The Court founc ~at section 251 of the Crimin~ Code 

placed restrictions on acc~s to abortion that bore little 

relevance to the purpose o: rrotection of the fetus. These same 

restrictions also did not ~teet the life and health of ~ 

mother and therefore were s=---ack down. 



- 8 -

Tbe Supreme Court ruling did not ~eal with the question of 

when the fetus becomes a person, there=ore attaining the right 

to se~ity of the person under aectiaL 7 of the Charter of 

Rights and Freedoms. Nor did the Co~ refer to the question of 

when 1::e begins. Current legislati~ state& that life begins 

at birth. The Supre•e court ruling ~o challenged the use of 

the word "health• stating that the cao:ept is vague. With no 

adequa~e guidelines established it ~ judged to be impossible 

to ha~ a consistent standard of heal:t applied across the 

count.r:f. 

~e Federal Government would aP.?--Ar to have four options 

in dr~~ting replacement legislation: 

1. They could return to the 1967 st~ard which allowed 
abortions to be performed in life tthreatening situations 
oc.!y; 

2. They could develop a clear defini~on of health for the 
pcrposea of determining eligibili~ for abortionsr 

J. Tbey could choose a point other ~ birth as the point 
wbere life begins and the fetus l~lly becones a person. 
thereby attaining the saae right ~ security of the person 
as the woman: or 

4. ~~ could seek to determine the ?:int in the gestation 
period when the rights of the fetus gain paramountcy over 
tbe rights of the woman. 

PROVDII:IAL RBAC'l'IOI!f '1'0 DAD: 

~e provinces have been dividec ~n their approach to the 

Court"s ruling. While all ten have ~ught to conply with the 

decis~~n by requesting the terminatiOL of existing Therapeutic 

Abortion Committees, a number have v~~d their opposition to 

what ~ey term, 'abortion on demand'. British Columbia and 

Saska~=hewan have been the leading p~nents of the latter 

group. 
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The majority o! provinces refrained from of~ing an 

official position ~~ the March 17-lBth meeting of ~ustice 

Ministers, however, there was a generally held vi~ that a 

national standard is required and that the develo~t of that 

standard is a fed~ responsibility. Host of th~ ~rovinces 

also expect the Feeeral Govern•ent to legislate in this area. 

An outline of each ~evince's ~urr&nt position fo~as 

British Columbia: 

The Province 3as disbanded its 51 Tberapeuti~ Abortion 

Committees in acc~ance with the Supreae Court of ~nada 

ruling. The Gove~t has ta~en the position tha= it will not 

pay for any aborti~ unless the mother's life is ~ danger, 

however, an Order-~ouncil issued February 10, ~88 by the 

British Columbia ~inet denying health insurance ~verage for 

abortions unless ~e was significant tbreat to ~ mother's 

life has been rulee out of order by the British ~bia Supreme 

Court. As a reaul:. British Colu•bia's Attorney-~eral Brian 

Smith has indicate: ~e Provinces' medical insuracce plan will 

pay for the proce~ at least for the time being. Premier 

Vander zalm has ~ced that he will continue tc look for ways 

to regulate aborti~. possibly through eli•inatin: the procedure 

from the medical s~ices schedule or by adopting & policy 

whereby abortions :_-e only financed when the procenare is 

declared to be me~:ally necessary by two doctors-

Alberta: 

The Provine~ !isbanded its 22 Therapeutic ~~tion 

Committees on Peb~-y 5, 1988. The Government ~ indicated 

that women reques~g abortions will be required == seek a 

second medical op~on before the operation is a~~ved. It has 
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also indicated that the procedc=e will continue to be performec 

in approved hospitals only. 

Saskatchewan: 

The Government has annoan--ed that no abortions will be 

covered by the Province's Hedi~e Program unless the pregnan~ 

is life threatening or the procedure is considered to be 

medically necessary. The Gove:nment has asked the Saskatchewa: 

College of Physicians and surg~s to help define tbe term 

••edically necessary• . The P~nce has also pro•iaed to 

introduce legislation that wi1: allow hospital staff to refuse 

to participate in abortions. ?=emier Grant Devine bas indicate: 

that his Government will be taking a leadership role in fighti~= 

for new federal legislation to •protect tbe rights of unborn 

children•. 

Manitoba: 

The Province's eight Th~peutic Abortion Com%ittees ha~ 

been ordered to disband to c~y with the Supreme Court of 

Canada ruling . The Governaent ~a indicated that it will pay 

for abortions performed in a~ved clinics as well as in 

hospitals. Operations perfo~ outside of hospitals are to:& 

governed by the Mani t oba Cell~ of Physicians and surgeons. 

The Government has indicated ~t it would prefer the abortio: 

clinics be operated as non-prc=it community health centers. 

Manitoba Bealth Minister Wils~ Paraaiuk has promised to enau=5 

equitable access to abortion ~ other reproductive health 

services. 
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Ontario: 

The Province bas revoked a regulati~ in its Public 

Hospitals ~ that requires the establiahme:t of Therapeutic 

Abortion Coxmittees in all hospitals perfc=xing the procedure 

and has oraered all of its 81 existing c~ttees to disband. 

The Government has stated that it will pay :or all abortions 

performed ~ qualified physicians whether ~y are done in 

hospitals ~ in clinics. It will not, ho~er, reiaburse extra-

billing ~ !rea-standing clinics nor does i~ intend to allow a 

proliferat!on of for-profit abortion cliai~. Ontario Health 

Minister E:aanor Caplan has indicated that ~r Ministry is 

working witm the College of Physicians anc SUrgeons of Ontario 

to develop ~egulations to ensure that: 

• abartions are performed only by qaLlified medical 
p~titioners in approved facilities: 

• mee3cal standards are established ~d quality of 
ca.-e is assured; 

• a~opriate financing mechanisms a_~ in place: and 

• coccselling, including oounsellin~ ~ alternatives 
tc abortion, is provided. 

The ~Tovince's Attorney-General has ~so called on the 

Federal Go~rn~ent to provide leadership i1 dealing with the 

issue by c~eloping new legislation that ~s not contravene the 

Constituti~. 

Quebec: 

The :=evince has disbanded its 30-3: Therapeutic Abortion 

Committees ~o comply with the Supreme Co~ of Canada ruling. 

Quebec has ?aid for all abortioos performe! in clinics and 

hospitals £:nee 1976. Abortion is not ao ;ssue with the Quebec 

Government. 
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New Brunswick: 

The Province has fjsbanded all of its Therapeutic Abortion 

Coamittees, however, it ~a invoked a clause in its Put:lc 

Hospitals Act requirin~ ~ second medical opinion to be sought 

before the abortion qc~fies for aedical insurance. ~ 

Government has also int=cated it will pay for only those 

procedures performed ~ a doctor in a hospital. The ~ince 

has stated that it wil~ use its right to regulate heal~ care to 

oppose the establishmec: of abortion clinics. 

Nova Scotia: 

The Province has Cisbanded its ten Therapeutic ~tion 

co .. ittees as required ~er the Supreme Court ruling. ~e 

Govern•ent has indicate: that it will not coodone the 

establishment of free-s:anding abortion clinica. It ~ also 

stated that the Province's Medicare Plan will pay for ~y those 

procedures which a do~ has deterained to be medical:~ 

necessary. 

Prince Edward Island: 

None of Prince E~:rd Island's seven hospitals ~e 

performed abortions fo= several years. As a result, ~ 

Province bad no Thera~~ic Abortion Committees in pl~ when 

the Supreme Court of ~da ruling was issued. The G~..rnaent 

bas stated that it wil: pay for all medically necess~ 

abortions performed at ~hospital. The Province will ~so fund 

out-of-province therapa-rtic abortions approved by a t~ doctor 

committee appointed by ~e Health Services Commission. 
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Minister's announced decision to seek consultations with the 

provinces before deciding whether tc replace section 251 of the 

Cri~nal Code. In his letter, Dr. Collins outlined the 

Province's position aa follows: 

'that the Federal Government Should, as soon aa 
possible, indicate that it ~ be enacting a 
replacement in the Criminal CcQe for section 251' 

The Province based ita positJ~ on the fact that the 

per6or•ance and procureaent of abor:jon has always been 

re~ated by federal statute and should continue as such. 

POLIDif UP REQUIRED 

There baa not been a great ~~ of interdepartaental 

co~ltation and cooperation on this i ssue given the level of 

co~lexity of the Supre•e Court de~ion and the uncertainty of 

its implications for the Province. ~is has been primarily due 

to ~ decision to deal with the ias~ at the Ministerial level , 

in Farticular the Planning and Pri~ties Committee ot Cabjnet. 

Given the Province's stated positiCL, there would appear to be 

no significant need for the Interg~ernmental Affairs 

Sec=etariat to become directly inVC:ved at this time, however, 

monitoring of new developaents abo~ continue. 

ADD :mj 

Apr:.l 11, 1988. 

~drea D. Dicks, 
:W'- Technician. 
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TBE SUPREME COURT DECISION 

The January 28, 1988 Supreme Court of Canada decision on 

the Criminal Code provisions for abortion addresses the 

following seven constitutional questions: 

1. Does section 251 of the Criminal Code of Canada infringe or 
deny the rights and freedoms guaranteed by ss. 2(a), 7, 12 , 
15, 27 and 28 of the Canadian Charter of Rights and 
Freedoms? 

2. If section 251 of the Criminal Code of Canada infringes or 
denies the rights and freedoms guaranteed by ss. 2(a), 7, 
12, 15, 27 and 28 of the Canadian Charter of Rights and 
Freedoms, is s . 251 justified by s. 1 of the Canadian 
Charter of Rights and Freedoms and therefore not 
inconsistent with the Constitution Act, 19827 

3. Is section 251 of the Criminal Code of Canada ultra vires 
the Parliament of Canada? 

4. Does section 251 of the Criminal Code of Canada violate 
section 96 of the Constitution Act, 18677 

5. Does section 251 of the Criminal Code of Canada unlawfully 
delegate federal criminal power to provincial Ministers of 
Health or Therapeutic Abortion Committees, and in doing so, 
has the Federal Government abdicated its authority in this 
area? 

6. Do sections 605 and 610(3) of the Criminal Code of Canada 
infringe or deny the rights and freedoms guaranteed by ss . 
7, ll(d), ll(f), 1l(h) and 24(1) of the Canadian Charter of 
Rights and Freedoms? 

1. If sections 605 and 610(3) of the Criminal Code of Canada 
infringe or deny the rights and freedoms guaranteed by ss. 
7, ll(d), ll(f), ll(h) and 24(1) of the Canadian Charter of 
Rights and Freedoms, are ss . 605 and 610(3) justified by s. 
1 of the Canadian Charter of Rights and Freedoms and 
therefore not inconsistent with the constitution Act, 19827 

In addressing these questions the Court held that section 

251 of The Criminal Code constitutes an infringement of the 

rights and freedoms guaranteed by section 7 of The Charter of 

Rights and Freedoms. It further found that section 1 of ~ 

Charter cannot be used to justify the terms contained in section 

251 as these terms do not constitute "reasonable" limits to the 

security of the person . The court also held that questions 

three, four and five should be answered in the negative~ that 

question six should be answered in the negative with respect to 

section 605 of The Criminal Code and should not be answered with 

regards to section 610(3)~ and that question seven should not be 

answered. 
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Principal Findings of the Court: 

The Court found that section 251 of The Criminal Code 

interferes with a woman's physical and bodily integrity and that 

such interference by the state constitutes a breach of security 

of the person. Forcing a woman, by threat of criminal sanction, 

to carry a fetus to term unless she meets certain criteria, 

therefore, constitutes a profound interference with the woman's 

body and is an infringement of her right to security of ~te 

person as defined in section 7 of The Charter of Rights. 

The Court also found that the statutory requirements set 

out in section 251 deprive a woman of her rights under section 7 

of The Charter by delaying the abortion procedure resulting in 

higher probability of complications and increased risk. 

Further, the mandatory procedures act to restrict access to 

therapeutic abortion facilities. 

The following procedural requirements are stipulated, 

among others, in section 251: 

(i) The requirement that all therapeutic abortions must take 
place in an accredited hospital: 

(ii) The requirement that at least four physicians be available 
at that hospital to authorize and perform the abortion: 
and 

(iii) The requirement that all physicians who practice lawful 
therapeutic abortions be excluded from serving on the 
Committee. 

In the Court's opinion the requirement that at least four 

physicians be available at a hospital to authorize and perfor~ 

an abortion makes the procedure unavailable in many hospitals. 

As well, the term "accredited" automatically disqualifies many 

Canadian hospitals from undertaking therapeutic abortions. The 

provincial approval of a hospital for the purpose of performing 

abortions further restrict& the number of hospitals offering 
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this procedure. Even if a hospital is eligible to create a 

therapeutic abortion committee, there is no requirement in s. 

251 that the hospital need do so. Provincial regulation can 

also restrict or even deny the practical availability of the 

procedure. The administrative system fails, as well, to provide 

an adequate standard for therapeutic abortion committees which 

must determine when a therapeutic abortion should, as a matter 

of law, be granted. The word "health" is vague and no adequate 

guidelines have been established for therapeutic abortion 

committees. It is therefore often impossible for women to know 

in advance what standard of health will be applied by any given 

committee. The resulting infringement on the right to security 

o f the person is not in accordance with the principles of 

fundamental justice.! 

IMPACT OP COURT DECISION 

(a) Criminal Code Implications: 

The Supreme Court decision effectively renders all 

provisions of The Criminal Code governing therapeutic abortions, 

invalid and of no force and effect. The ruling removes all 

criminality from the act of procuring or performing an abortion 

in Canada, and eliminates the statutory rights of Therapeutic 

Abortion Committees as set up under the old code. The net 

effect has been to make abortion totally unregulated under 

federal law. 

1 One of the basic tenets of the legal system, upon which 
the principals of fundamental justice are founded, is that 
the defense to a criminal charge should not be illusionary or 
so difficult to attain as to be illusionary. It was the 
Court's finding that the statutory requirements of section 
251 of the Criminal Code make the defense illusionary 
resulting in a failure to comply with the principals of 
fundamental justice. 
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(b) Implications for the Provinces' Health or Hospital Acts: 

To comply with the Court's ruling, Ontario has had to 

revoke a regulation in its Public Health Act requiring the 

establishment of Therapeutic Abortion Committees in all 

hospitals performing ~\e procedure. No other provinces have 

been similarly affected to date. 

The British Columbia Cabinet's attempt to introduce an 

Order-in-Council regulating funding of abortions performed in 

the Province has been declared Ultra Vires by the Province's 

Supreme Court. The ruling was not made on the basis of the 

Supreme Court of Canada decision but dealt solely with the 

question of whether the Cabinet had the authority to make the 

regulation under the terms of The Medical Services Act 1979. In 

the Court's view it did not. 

It remains to be seen whether the requirement of a second 

medical opinion for medical insurance coverage will be 

considered to constitute a committee of one. This may not, by 

itself, contravene the Supreme Court of Canada's ruling unless 

the requirement is found to unnecessarily delay the abortion 

thereby constituting a breach of a women's right to security of 

the person. Saskatchewan, New Brunswick, and Alberta have 

indicated they will require a second medical opinion. British 

Columbia is also looking at instituting this requirement 

following the British Columbia Supreme Court's revokation of its 

Order-in-Council. Prince Edward Island has indicated it will 

require the approval of a three doctor committee to determine 

medical necessity before it will fund out-of-province 

abortions. 
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The Federal Government has accepted the Supreme Court's 

ruling regarding the Criminal Code provisions governing 

abortion. It has also indicated on several occasions since the 

decision was handed down that it feels that it has a leadership 

role to play in resolving the issue. To date, however, it has 

refrained from any direct involvement in provinces' responses to 

the ruling and has also declined to outline its plans for 

dealing with the future regulation of abortion. Justice 

Minister Ramon Hnatyshyn has clearly indicated that the delivery 

of health services is a provincial responsibility. He has also 

stated that the Federal Government will seek consultation and 

advice from the provinces regarding the establishment of a 

uniform approach to the provision of abortion services. The 

substance and direction of this approach, however, has yet to be 

determined, although the Government has indicated that it 

believes a legislative approach at the federal level to be 

appropriate. 

Hr. Hnatyshyn has requested the provinces' views on the 

appropriate federal action both in a letter to his provincial 

counterparts, dated January 29, 1989, and at A meeting of Deputy 

Ministers of Justice, March 7th and of Justice Ministers, March 

17-l8th. During the Justice Ministers' meeting, the Federal 

Minister reviewed the Government's analysis of the decision and 

outlined the options under consideration by the Federal 

Government. He also indicated that any legislative approach 

would have to respect the Court's ruling and seek to balance the 

following competing interests: 

2 The Federal Government's position WAS determined from 
House of Commons Debates, January 29/88, p. 12424-12426: 
February 1/88, p. 12479-12480: February 8/BB, p. 12727-12728: 
February 9/88, p. 12778-12779. 
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{i) the woman ' s right to ~ke a decision relating to her 
pregnancy~ 

(ii) the woman's right to obtain medical services free from 
state imposed limits which cause unnecessary delays that 
adversely affect the woman's physical or mental health~ 

(iii) the state interest in protecting the woman's health: and 

(iv) the state interest in protecting the unborn. 

Do Nothing: 

The Federal Government could choose not to replace section 

251 of the Criminal Code with new legislation. This would mean 

that abortion would be completely unregulated federally and 

would make it a provincial responsibility to determine the 

extent to which a province is prepared to fund the procedure 

under its Health Care Plan. 

It is the opinion of Mr. Fonse Faour , Department of 

Justice, that the decision of the British Columbia Supreme Court 

clearly indicates that it is entirely within a province's 

jurisdiction to remove abortion fro~ its list of medically 

insured services. The question is whether such action would 

also be vulnerable to a challenge under the Constitution. A 

second concern would be whether such action would disqualify a 

province's health care plan from federal funding under The 

Canada Health Act principles of universality and accessibility. 

This would require a direct application of the principles to a 

specific medical procedure and would constitute a use of federal 

spending power to set policy in an area that would normally be 

of provincial concern. 
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Invoke the "Non Obstante" (Notwtthatanding) Clause: 

Section 33 of the Charter of Rights and Freedoms provides 

that the Federal Government may declare a piece of legislation 

to be exempt from the provisions of the Charter. Use of this 

clause would generally be expected only in extraordinary 

circumstances as the precedent t~t would be set could be 

considered a serious challenge to the Constitution. Justice 

Minister Ramon Hnatyshyn has indicated that he does not 

contemplate the use of the clause in resolving the abortion 

issue. 

Develop New Legislation: 

The three decisions handed down in the Supreme Court of 

Canada ruling leave open the question of further legislative 

action by Parliament. All of the judges appear to concede the 

existance of a legitimate state interest in protecting the life 

of the fetus. The judgement does not, however, clarify when the 

rights of the unborn gain paramountcy over the right of the 

women's access to abortion, nor does it clearly define what kind 

of protection Parlia•ent could afford. What has been made 

clear, however, is that the use of a Committee or any similar 

approach is not acceptable. 

Any replacement legislation almost certainly will have to 

~eet the requirement that any restriction of access to abortion 

relate directly to the state interest in balancing the 

protection of the fetus with the woman's right to access to 

abortion. The Court found that section 251 of the Criminal Code 

placed restrictions on access to abortion that bore little 

relevance to the purpose of protection of the fetus. These same 

restrictions also did not protect the life and health of the 

mother and therefore were struck down. 



The Supreme Court ruling did not deal with the question of 

when the fetus becomes a person, therefore attaining the right 

to security of the person under section 7 of the Charter of 

Rights and Freedoms. Nor did the Court refer to the question of 

when life begins. Current legislation states that life begins 

at birth. The Supreme Court ruling also challenged the use of 

the word "health" stating that the concept is vague. With no 

adequate guidelines established it was judged to be impossible 

to have a consistent standard of health applied across the 

country. 

The Federal Government would appear to have four options 

in drafting replacement legislations 

1. They could return to the 1967 standard which allowed 
abortions to be performed in life threatening situations 
only: 

2. They could develop a clear definition of health for the 
purposes of deter~ining eligibility for abortions: 

J, They could choose a point other than birth as the point 
where life begins and the fetus legally becomes a person, 
thereby attaining the same right to security of the person 
as the woman: or 

4. They could seek to determine the point in the gestation 
period when the rights of the fetus gain paramountcy over 
the rights of the woman. 

PROVIBCIAL REACTIOB '1'0 DATEa 

The provinces have been divided in their approach to the 

Court's ruling. While all ten have sought to comply with the 

decision by requesting the termination of existing Therapeutic 

Abortion Committees, a number have voiced their opposition to 

what they term, 'abortion on demand'. British Columbia and 

Saskatchewan have been the leading proponents of the latter 

group. 
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The majority of provinces refrained from offering an 

official position at the March 17-lBth meeting of Justice 

Ministers, however, there was a generally held view that a 

national standard is required and that the development of that 

standard is a federal responsibility. Most of the provinces 

also expect the Federal Government to legislate in this area. 

An outline of each province's eurrent position follows: 

British Columbia: 

The Province has disbanded its 51 Therapeutic Abortion 

Committees in accordance with the Supreme Court of Canada 

ruling. The Government has taken the position that it will not 

pay for any abortions unless the mother's life is in danger, 

however, an Order-in-Council issued February 10, 1988 by the 

British Columbia Cabinet denying health insurance coverage for 

abortions unless there was significant threat to the mother's 

life baa been ruled out of order by the British Columbia Supreme 

Court. As a result, British Columbia's Attorney-General Brian 

Smith has indicated the Provinces' medical insurance plan will 

pay for the procedure at least for the time being. Premier 

Vander Zalm has announced that he will continue to look for ways 

to regulate abortion, possibly through eliminating the procedure 

from the medical services schedule or by adopting a policy 

whereby abortions are only financed when the procedure is 

declared to be medically necessary by two doctors. 

Alberta: 

The Province disbanded its 22 Therapeutic Abortion 

Committees on February 5, 1989. The Government bas indicated 

that women requesting abortions will be required to seek a 

second medical opinion before the operation is approved. It has 
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also indicated that the procedure will continue to be performed 

in approved hospitals only. 

Saskatchewan: 

The Government has announced that no abortions will be 

covered by the Province's Medicare Program unless the pregnancy 

is life threatening or the procedure is considered to be 

medically necessary. The Government has asked the saskatchewan 

College of Physicians and Surgeons to help define the term 

"medically necessary". The Province has also promised to 

introduce legislation that will allow hospital staff to refuse 

to participate in abortions. Premier Grant Devine has indicated 

that his Government will be taking a leadership role in fighting 

for new federal legislation to "protect the rights of unborn 

children". 

Manitoba: 

The Province's eight Therapeutic Abortion Committees have 

been ordered to disband to comply with the Supreme Court of 

Canada ruling. The Government has indicated that it will pay 

for abortions performed in approved clinics as well as in 

hospitals. Operations performed outside of hospitals are to be 

governed by the Manitoba College of Physicians and Surgeons. 

The Government has indicated that it would prefer the abortion 

clinics be operated as non-profit community health centers. 

Manitoba Health Minister Wilson Parasiuk has promised to ensure 

equitable access to abortion and other reproductive health 

services. 
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ontario: 

The Province has revoked a regulation in its Public 

Hospitals Act that requires the establishment of Therapeutic 

Abortion Committees in all hospitals performing the procedure 

and has ordered all of its 81 existing committees to disband. 

The Government has stated that it will pay for all abortions 

performed by qualified physicians whether they are done in 

hospitals or in clinics. It will not, however, reimburse extra-

billing by free-standing clinics nor does it intend to allow a 

proliferation of for-profit abortion clinics. Ontario Health 

Minister Eleanor Caplan has indicated that her Ministry is 

working with the College of Physicians and Surgeons of Ontario 

to develop regulations to ensure that: 

• abortions are performed only by qualified medical 
practitioners in approved facilitiesr 

medical standards are established and quality of 
care is assured; 

• appropriate financing mechanisms are in place: and 

• counselling, including counselling on alternatives 
to abortion, is provided. 

The Province's Attorney-General has also called on the 

Federal Government to provide leadership in dealing with the 

issue by developing new legislation that does net contravene the 

Constitution. 

Quebec: 

The Province bas disbanded its 30-35 Therapeutic Abortion 

Committees to comply with the Supreme Court of canada ruling. 

Quebec has paid for all abortions performed in clinics and 

hospitals since 1976 . Abortion is not an issue with the Quebec 

Government. 
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New Brunswick: 

The Province has disbanded all of its Therapeutic Abortion 

Committees, however, it has invoked a clause in its Public 

Hospitals Act requiring a second medical opinion to be sought 

before the abortion qualifies for medical insurance. The 

Government has also indicated it will pay for only those 

procedures performed by a doctor in a hospital. The Province 

has stated that it will use its right to regulate health care to 

oppose the establishment of abortion clinics. 

Nova scotia: 

The Province has disbanded its ten Therapeutic Abortion 

Committees as required under the Supreme court ruling. The 

Government has indicated that it will not condone the 

establishment of free-standing abortion clinics. It has also 

stated that the Province's Medicare Plan will pay for only those 

procedures which a doctor has determined to be medically 

necessary. 

Prince Edward Island: 

None of Prince Edward Island's seven hospitals have 

performed abortions for several years. As a result, the 

Province had no Therapeutic Abortion Committees in place when 

the Supreme Court of Canada ruling was issued. The Government 

has stated that it will pay for all medically necessary 

abortions performed at a hospital. The Province will also fund 

out-of-province therapeutic abortions approved by a three doctor 

committee appointed by the Health Services Commission. 
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Newfoundland: 

The Province's three Therapeutic Abortion Committees have 

been disbanded to comply with the Supreme Court ruling. 

Provincial Health Minister, Dr. John Collins, has stated that 

the Government will continue to pay for all procedures performed 

in an accredited hospital. 

Province's Position on the Ruling: 

On January 30, 1988, the Minister of Health, Dr. John 

Collins, in consultation with Justice Minister, Lynn Verge, 

released a press statement on the implications of the Supreme 

Court ruling for the Province's Health Care System. In it, Dr. 

Collins indicated that the decision leaves unchanged the 

following provincial regulations: 

(i) that the procedure may only be performed legally by a 
licensed medical practitioner: 

(ii) that the Board of Trustees of Hospitals, or similar 
competent authorities, retain all rights for the granting 
of medical privileges, and for the establishment of 
criteria or guidelines by which privileged medical staff 
members exercise their responsibilites: 

(iii) that Hospital Boards and medical practitioners have the 
right to elect whether or not to engage in abortion 
operations; and 

(iv) that the provisions of the Provincial Medical Care Act and 
the Hospital Insurance Act, making abortions an insured 
service only when carried out in an accredited hospital, 
are unaffected. 

Accordingly, it is the Province's position that the 

Supreme Court's decision will not cause any immediate changes in 

the manner by which abortion services are provided in 

Newfoundland. 

On February 2, 1988, or . Collins wrote the Minister of 

National Health and Welfare in response to the Federal 
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Minister's announced decision to seek consultations with the 

provinces before deciding whether to replace section 251 of the 

Criminal Code. In his letter , Dr. Collins outlined the 

Province's position as follows: 

'that the Federal Government should, as soon as 
possible, indicate that it will be enacting a 
replacement in the Criminal Code for section 251' 

The Province based its position on the fact that the 

performance and procurement of abortion has always been 

regulated by federal statute and should continue as such. 

FOLLOW UP REQUIRED 

There has not been a great deal of interdepartmental 

consultation and cooperation on this issue given the level of 

complexity of the Supreme Court decision and the uncertainty of 

its implications for the Province. This has been primarily due 

to a decision to deal with the issue at the Ministerial level, 

in particular the Planning and Priorities Committee of Cabinet. 

Given the Province's stated position, thero would appear to be 

no significant need for the Intergovernmental Affairs 

Secretariat to become directly involved at this time, however, 

monitoring of new developments should continue. 

ADD/mj 

April 11, 1988. 

Andrea D. Dicks, 
IGA Technician. 
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File # 540.07.12 

MEMO TO FILE: 

SUBJECT: March 11, 1988 telephone conversation with Jim 

Thistle regarding the Province's position on 

Abortion. 

Told that the Province has taken the position that the 

abortion issue is a federal responsibility and the Province 

will not be getting involved. 

Issue is being discussed in Cabinet. Jim indicated that the 

entire issue is extremely sensitive and stressed that prior 

approval from P.& P. would be required for other than 

internal consultations or exchanges of information. 

The provincial Justice Minister has been fully apprised of 

the Provinces position for the Upcoming Federal-Provincial 

Ministers meeting in Saskatoon. It is expected the Federal 

Minister will be looking for a clear indication from the 

Provinces' on whether the Government should proceed with new 

legislation. 
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File # 540.07.12 

Memo To File: 

Subject: March 17,1988 telephone conversation with Claude Rocan, 
Saskatchawan Intergovernmantal Affairs Secretariat 

Provided Mr. Rocan with a outline of Newfoundlands position on 
the legislative aspect of the abortion issue. Noted that it is 
our Cabinets contention that replacement legislation is solely 
a federal responsibility. 

Agreed to keep him abreast of any changes or developments that 
may occur in our province's position. 



NOTE TO FILE: 540.07.12 

Subject: Department of Justice Cabinet Paper 
34.88 Re: Federal-Provincial Justice 
Ministers Meeting 

- The Federal and Provincial Justice Hinisters met Harch 16-17, 
1988. Included on the agenda was a discussion of the Supreme 
Court of Canada decision on abortion and proposed federal 
legislative action. A summary of the proceedings is provided 
below. 

FEDERAL POSITION 

Hnatyshyn reviewed the decision with the provinces and 
outlined the legislative options under consideration by the 
Federal Government. The Federal analysis is essentially the 
same as that prepared by Newfoundland Justice officials. (See 
file 540.07.14.) 

- The Federal Government accepts that the decision results in 
abortion now becoming a matter between a woman and her doctor. 
New legislation would have to respect the decision and would 
attempt to balance the following interests: 

i) the woman's right to make a decision relating to her 
pregnancy: 

ii) the woman's right to obtain medical services free from 
state imposed limits which cause unnecessary delays that 
adversely affect the woman's physical or mental health; 

iii) the state interest in protecting the women's health: 
and 

iv) the state interest in protecting the unborn. 

OPTIONS UNDER CONSIDERATION 

- The Federal Government is considering a range of options in 
response to the Supreme Court ruling. 

1. Least Restrictive - no federal (criMinal) restrictions. 
Provincial health regulations to continue to apply as 
enacted. 

2. Moderately Restrictive - institution of a statutory fixed 
period for abortion after which the procedure would only 
be performed if there was a threat to the woman's life or 
health. The Government is considering requiring a medical 
certificate of fetal viabili~y in conjunction with this. 

3. t-toat Restrictive - all abortions to be prohibited except 
where the life or health of the woman is endangered. 
Adoption of this option would require the use of the 
Chapter 33 overide . Hnatyshyn indicated he could not , as 
Justice Minister, condone this position. 



- 2 -

THE PROVINCES 

- Most of the provinces refrained from offering an official 
position at the meeting, however, there was a generally held 
view that a national standard is required and that development 
of such a standard is a federal responsibility. Most of the 
provinces also expect the Federal Government to legislate in 
this area. 

- A discussion was also held on the a.c. Supreme Court decision. 
British Columbia also took advantage of the meeting to 
reiterate its views on abortion . 

FOLLOW UP 

- The Department of Justice indicated that it will maintain its 
liaison with federal officials regarding the proposed 
legislation. It will be reporting to Cabinet as new 
information is acquired. 

ADD/mj 

Andrea D. Dicks, 
IGA Technician. 
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Comparative Abortion ~aw 
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SASKATOON, Saskatchewan 



COMPARATIVE ABORTION LAW 

In all jurisdictions cited abortion is prohibited by criminal law 
subject to certain legal exceptions. 

COMMONWEALTH:-

1. AUSTRALIA 

• 

• 

• 

. ' 
Grounds are risk to life, physical health or mental health 

In South Australia, socio-economic factors are also grounds 

Foetal defects, rape, incest, and socio-economic reasons may 
be considered as a· risk to health, in the Capital Territory, 
~ew South Wales, and Victoria 

2. NEW ZEALAND 

• Grounds include, risk to life, physical health, mental health, 
defective foetus or rape and incest 

3. NORTIERN IRELAND 

• Grounds are risk to life, physical health or mental health 

4. UNITED KINGDOM 

• 

• 

• 

• 

Up to 28 weeks, grounds are risk to life, physical health, 
mental health, foetal defects, and socio-economic reasons 

At 28 weeks, there is a presumption that the foetus is 
capable of being born alive and an abortion may only be 
performed for the purpose of preserving the life of the 
mother 

A private members' bill before Parliament would reduce that 
limit to 18 weeks 

Bill may be amended to strike a compromise at 2~ 24 weeks 
before it is adopted 

EUROPE: 

1. AUSTRIA 

• 

• 

On demand up to 12 weeks providing the woman first visits 
a medical counselling panel 

After 12 weeks if: 

• 

• 

necessary to avert a grave danger to the woman's life 
or serious damage to her physical or mental health 

a grave danger exists that child's mental or physical 
health will be seriously damaged 

••• 2 
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• the woman was a minor at the time of conception 

There is no gestational age beyond which all abortions become 
illegal 

2. BULGARIA 

• 

• 

3 • 

• 

• 

4. 

• 

• 

On demand up to 10 weeks for married women with two or more 
living children, married women over 40 witb ~ne living child, 
unmarried women of any age and in the case of rape or incest 

On medical and eu~enic grounds prior to viability 

DENMARK 

on demand up to 12 weeks 

After 12 weeks on medical, socio-economic and eugenic grounds 

PRANCB 

On demand up to 10 weeks 

After 10 weeks, if the continuing pregnancy will place the 
health of the woman in grave danger or there is a strong 
probability the child will suffer from a particularly serious 
condition recognized to be incurable 

5. GREECE 
.· 

• Up to 12 weeks it cases of risk to mental health 

• Up to 20 weeks for eugenic reasons 

• Legislation to allow abortions on demand is pending 

6. I'J:ALY 

• 

• 

• 

Up to 90 days on medical and socio-economic grounds 

After 90 days if the continuing pregnancy would endanger the 
woman's life or her physical or mental health (for example 
because of the risk of foetal abnormality) unless there is 
reason to believe the foetus is viable 

After viability only to save the woman's life 

7. LUXEHBOORG 

• Up to 12 weeks on eugenic, medical and juridical grounds 

8. NBTBERLANDS 

• On demand prior to viability of foetus 

••• 3 
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9. PORTUGAL 

• Up to 12 weeks on eugenic, medical and juridical grounds 

10. SPAIN 

• 

• 

Up to 22 weeks if foetus is not of human eorm 

To save the life of the woman or for her psychological well 
being, or if pregnancy is due to rape 

11. POLAND 

• 

• 

On demand up to 12 weeks 

After 12 weeks only when the mother's health is at risk or 
when the foetus develops abnormally 

12. 'lURXEY 

• 

• 

On demand up to 10 weeks provided there are no grounds for 
concern for the mother's health 

After 10 weeks if: 

• 

• 

pregnancy represents or is expected to represent a 
threat to the mother•s life 

• pregnancy is expected to produce disabilities in the baby 
to be born or in future generations 

13. FINLAND 

• Up to 12 weeks if: ' 

• 

• 

I 0 I 4 

• 

• 

• 

domestic circumstances are such that caring for the child 
would be a great strain on the mother 

conception takes place in certain specified circumstances, 
such as rape 

when either or both parents is unfit, through illness or 
otherwise to look after the child 

Up to 20 weeks when mother under 17 or over 40 at the time 
of conception or already has four children 

Up to 24 weeks where there are foetal defects 



14. 

• 

• 

• 

15. 

• 

• 

• 

• 

16. 

• 

• 

• 

••• 5 
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FEDERAL REPUBLIC OF GERMANY 

On social/~sychological grounds up to 12 weeks 

On eugenic grounds up ~o ~2 weeks 

On medical grounds irrespective ·of the d'!_ration of the 
pregnancy 

HJNGARY 

On demand up to 12 weeks or 18 weeks in the case of a single 
mother 

After these periods, individual cases considered on their 
merits by a committee which includes the woman's General 
Practitioner 

Committee takes account of the mother's. health, marital 
status, number of children, previous abortions etc 

24 weeks is the latest gestational period normally 
considered by the committee but in exceptional cases a later 
abortion might be permitted. 

NORWAY 

On demand up to 12 weeks 

Up to 18 weeks if: 

• 

• 

• 

the pregnancy, birth or care of the child may result 
in unreasonable strain upon the physical or mental health 
of the woman or place her in a difficult life situation 

there is a major risk that the child may suffer from a 
serious disease as a result of its genotype or disease or 
harmful influence during pregnancy 

the woman becomes pregnant as a result of rape or 
incest 

• the woman is severely mentally ill or mentally retarded 

After 18 weeks only if there are particularly important 
grounds but not if the foetus is viable 



17. 

• 

• 

• 

18. 

• 

• 

19 .. 

• 

• 

• 

- 5 -

SWEDEN 

On demand up to 12 weeks 

Between 12 and 18 weeks on demaQd if preceded by a special 
investigation which includes counselling .. 
After 18 weeks, special grounds must be shown and the 
permission of the Board of Health and Welfare is required 

No abortions are permitted if there are grounds to suppose 
tha~ the feotus is capable of surviving 

YUGOSLAVIA 

On demand up to 10 weeks 

Up to 20 weeks _by permission of the Medical Commission 

Exceptionally, if medical indications exist regardless of 
gestational age 

SWITZ ERLAND 

At any gestational age if performed by a qualified doctor 
who has obtained a second opinion and when no others means 
are available to remove a risk to the life or health of the 
mother .· 
Decisions on whether or when to te~inate pregnancies are 
made by doctors 

Interpretation of the legislation varies considerably from 
Canton to Canton 

UNITED STATES: 

• 

• 

• 

In first trimester abortion is a decision of the woman and 
her physician 

After first trimester states may regulate the abortion 
procedure in ways reasonably related to naternal health 

After viability, (i.e. when the foetus is capable of 
sustaining life outside the uterus), states may regulate and 
even proscribe abortion, except where necessary in 
appropriate medical judgment, for the preservation of the 
life or health of the mother 
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THE PROVINCES 

- Most of the provinces refrained from offering an official 
position at the meeting, however, there was a generally held 
view that a national standard is required and that development 
of such a standard is a federal responsibility. Most of the 
provinces also expect the Federal Government to legislate in 
this area. 

A discussion was also held on the B.C. Supreme Court decision. 
British Columbia also took advantage of the meeting to 
reiterate its views on abortion. 

FOLLOW UP 

- The Department of Justice indicated that it will maintain its 
liaison with federal officials regarding the proposed 
legislation. It will be reporting to Cabinet as new 
information is acquired. 

ADD/mj 

Andrea D. Dicks, 
IGA Technician. 



NOTE TO FILE: 540.07.12 

Subject: Department of Justice Cabinet Paper 
34.88 Re: Federal-Provincial Justice 
lHnisters Meeting 

- The Federal and Provincial Justice IHnisters met l·larch 16-17, 
1988. Included on the agenda was a discussion of the Supreme 
Court of Canada decision on abortion and proposed federal 
legislative action. A summary of the proceedings is provided 
below. 

FEDERAL POSITION 

Hnatyshyn reviewed the decision with the provinces and 
outlined the legislative options under consideration by the 
Federal Government. The Federal analysis is essentially the 
same as that prepared by Newfoundland Justice officials. (See 
file 540.07.14.) 

- The Federal Government accepts that the decision results in 
abortion now becoming a matter between a woman and her doctor. 
New legislation would have to respect the decision and would 
attempt to balance the following interests: 

i) the woman's right to make a decision relating to her 
pregnancy: 

ii) the woman's right to obtain medical services free from 
state imposed limits which cause unnecessary delays that 
adversely affect the woman's physical or mental healthz 

iii) the state interest in protecting the women's health; 
and 

iv) the state interest in protecting the unborn. 

OPTIONS UNDER CONSIDERATION 

- The Federal Government is considering a range of options in 
response to the Supreme Court ruling. 

1. Least Restrictive - no federal (criminal) restrictions. 
Provincial health regulations to continue to apply as 
enacted. 

2. Moderately Restrictive - institution of a statutory fixed 
period for abortion after which the procedure would only 
be performed if there was a threat to the woman's life or 
health. The Government is considering requiring a medical 
certificate of fetal viability in conjunction with thi&. 

3. Most Restrictive - all abortions to be prohibited except 
where the life or health of the woman is endangered. 
Adoption of this option would require the use of the 
Chapter 33 overide. Hnatyshyn indicated he could not , as 
Justice Minister, condone this position. 



BRIEFING NOTE: 

SUPREME COURT DECISION ON ABORTION 
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In January, 1988, the supreme court of canada struck down 

as unconstitutional, the sections of the Criminal Code which 

dealt with abortion thus, decriminalized all aspects of 

abortion and left provinces to determine their own 

requirements until the Federal Government decided whether or 

not to proceed with legislation. 

~lthough the Federal Government has indicated that a 

legislative approach at the federal level would be 

appropriate, they have not made any move to introduce 

legislation and are unlikely to do so quickly. 

CURRENT ST~TUS: 

April, 1989, the federal Throne Speech noted that the 

Federal Goverrunent was considering the implications of the 

latest jurisprudence of the Supreme Court of canada on the 

subject of abortion so as to weigh the appropriate course of 

action on this matter. In Newfoundland, this issue was 

dealt with at the Ministerial level through the Planning and 

Priorities Committee of Cabinet. 

PROVlNCIAL POSITION: 

To comply with the Supreme Court Ruling, provincial 

Therapeutic Abortion Committees were disbanded. However, 

provincial regulations governing abortions are still in 

place and Government continues to pay for eligible abortion 

services. In February, 1988 the provincial Minister of 

Health wrote the federal Minister in response to his request 



for consultations before deciding to replace Section 251 of 

the Criminal Code. The Provincial Minister of Health 

indicated that the Federal Government should state, as soon 

as possible, that it will be enacting a replacement in the 

Criminal Code for Section 251. 
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Subject: Fines Bemg Imposed on Newfoundlaad by the Federal Health Department 
Related to the Morgeotaler Clinic 

Health Canada has reevaluated fines imposed on Newfoundland for its failure to pay 
facility fees at the Morgentaler clinic. The province argued that a $20,000 per month 
penalty was excessive. Based on the most recent figures, about 80 women had abortions 
performed at the facility over a period of five and one-half months, making for a total of 
upwards of 175 abortions per annum. 'This translates into an average of about 14 to 15 or 
so per month. 

The province was arguing that the facility costs only amounted to about $400 per 
penon. This made the $20,000 monthly penalty excessive. 

The federal health department has reevaluated its calculations, but has concluded that 
the average facility fee per each abortion is about $570 per penon. Based on about 14 to 
15 abortions per month; the total fines will now total $8,000 per month instead of $20,000. 
The $8,000 figure is a rounded off figure. 

On this basis, fines for December were reduced to $8,000 and fines for January will 
be $4,000 to compensate for the excessive penalties imposed in November. From February 
onwards fines will total $8,000 per month. 

On a related matter, several provinces have been cautioned about their failure to pay 
physician fcea at MorgentaJer facilities. Both Manitoba and New Brunswick have been 
cautioned in this regard (as has Quebec which apparently pays part of the facility fees). 
PEl is also under scrutiny for its failure to cover out-of-province abortions (there are no 
abortion facilities in the province). 
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The Federal Health Minister is considering the matter and in my discussion with an 
official from Health Canada, it was indicated that the penalties on provinces which fail to 
pay physician fees could ultimately be much more serious than those imposed on 
Newfoundland and Nova Scotia. He spoke of potentially withholding the entire transfer 
from such provinces due to the fact that the comprehensive provisions of the Canada 
Health Act are being undermined. 

Roy Rempel 
Analyst 


